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18. June 2003 
 
 
 
Mr. Fabrice Demarigny 
Secretary General 
Committee of European Securities Regulators 
11-13 Avenue de Friedland 
75008 Paris 
France 
 
 
 
Re: Comments on Draft Advice on Level 2 Implementing Measures for the Proposed 
Prospectus Directive April/May 2003 
 
 
 
Dear Mr. Demarigny, 
 
The European Securitisation Forum1 (“ESF” or “Forum”) welcomes this opportunity to com-
ment on the CESR’s Advice on Level 2 Implementing Measures for the Proposed Prospectus 
Directive and Feedback Statements released in April and May 2003. 
 
We refer to a letter of 19. March 20032 containing comments on Level 2 Proposals for Asset-
Backed Securities under the proposed EU Prospectus Directive.  Those comments were pro-
duced after consultation with our members which include investors as well as banks, issuers, 
arrangers, trustees, servicers, legal and accounting firms, rating agencies and other service 
providers participating in the European securitisation markets.  Having again consulted with 
our members in relation to Annex H (Minimum Disclosure Requirements Asset Backed Secu-
rities SN Building Block), we have identified five key areas where important issues remain to 
be resolved. 
 
In summary the five areas are: 
 
1. definition of asset-backed securities; 

2. the information required to be disclosed in relation to obligors;  

3. the requirements in relation to the reproduction by the issuer of public information; 

                                                           
1 The European Securitisation Forum is an organisation, which brings together securitisation market participants 
throughout Europe in order to promote the efficient growth and continued development of securitisation. Membership 
of the ESF comprises over 100 firms from across Europe, including Germany and Austria, France, Italy, England, 
Scotland, Spain, Ireland, Holland, Belgium, Switzerland, Luxemburg, Sweden, Norway and Portugal. Participants 
include securities firms, banks, issuers and arrangers, investors and asset managers, trustees, servicers, legal and 
accounting firms, rating agencies, financial guarantors, stock exchanges and industry utilities and other participants in 
the European securitisation markets. 
2 The letter is available on the ESF website at www.europeansecuritisation.com. 
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4. the requirements relating to the need to disclose valuations; and 

5. we have two points relating to Annex G (Minimum Disclosure Requirements for Asset 
Backed Securities Registration Document). 

 

1 Definition of asset-backed securities 
 
We note that this has been moved to the body of the draft Technical Advice from Annex H 
and has been slightly amended.  Whilst these amendments have been helpful, there remain 
three concerns.  First, that it be absolutely clear that the intention is for Annex H also to cover 
synthetic securitisation. Although the definition does seem to contemplate some forms of syn-
thetic securitisation, the concern is that it is not sufficiently widely worded to include the full 
variety of synthetic products or indeed the most common of them.  Given the difficulty with 
phrasing definitions, the Forum recommends that the Technical Advice simply clarifies that it 
is the intention that synthetic securitisation be covered by Annex H, together with any other 
appropriate Annexes.  Indeed, on the basis of comments made at the open hearing in Paris 
on 27. May it is understood that the next published guidance will include guidance on which 
annexes and building blocks apply to which types of security.  This would be an ideal oppor-
tunity to address this issue. 
 
Secondly, the definition does not contemplate that there could be a single asset underlying 
the transaction.  Although not common, there are a number of transactions where there are 
single loan assets or other single credit risks which form the basis of the transaction.  It would 
be preferable for this specifically to be mentioned in the definition.  This could be achieved 
simply by adding the words “or asset” after each time the word “assets” is used. 
 
Thirdly, it has now been clarified in the Technical Advice that covered bonds are not to be 
included within Annex H.  Whilst this clarification is welcomed, there is a concern that this 
might result in an asymmetrical treatment as between securitisation and covered bonds 
resulting in a danger that transactions which might otherwise be done as a securitisation 
could be “dressed up” as a covered bond in order to take advantage of this potential disparity.  
ESF’s suggested solution to this would be to provide in the Debt Securities Note (Annex E) 
that where (a) the securities are to be secured, (b) such securities would not otherwise be 
required to fulfil the requirements of Annex H and, (c) the assets the subject of the security 
are relevant to analysing the risks associated with such securities, then equivalent information 
as would be required if Annex H applied should be supplied. 
 
 
2 Disclosure relating to obligors 
 
Paragraph 2.2.2 (a) and (b) of Annex H contain two disclosure requirements in relation to ob-
ligors.  There are two specific comments on these sections but the overwhelming motivation 
for making them is to avoid significantly increasing the amount of disclosure which is required 
to be given from that which is currently the case in most jurisdictions.  The ESF feels strongly 
that if these points are not addressed there is a significant danger that the cost to issuers and 
borrowers alike of preparing the appropriate disclosure statements would be too onerous and 
costly.  The two comments are as follows: 
 
2.1 It is not clear what is meant in paragraph 2.2.2 (a) by “a small number of easily identi-

fiable obligors”.  In some transactions the identities of the obligors are either required 
by law to be protected (in the case of consumers) or there is a desire not to disclose 
details of the obligors because they are not being notified of the transaction.  Whilst 
acknowledging that it is clearly important to give details of the underlying credit in an 
asset-backed securities transaction, ESF considers that it is of crucial importance to 
ensure that the disclosure requirement require a generic description of any obligor 
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subject to specific data protection and banking secrecy law.  This should be achieved 
by inserting the word “general” before the word “description” in this section. 

 
2.2 In relation to section 2.2.2(b), the Forum has considered CESR’s comments in the 

Feedback Statement in relation to this section and that it is considered important by 
CESR that global statistical data is given.  However, the terms used in this paragraph 
are very wide and the ESF proposes that the words “economic environment, as well 
as global statistical data” should be deleted and replaced with the words “key eco-
nomic risk factors”.  This suggestion is made in order to ensure that the resultant dis-
closure which is given is more meaningful and more specific than that which might be 
produced in response to the previous wording.  This is because ESF members con-
sider the meaning of this expression to be more precise. 

 
 
3 Reproduction by issuer of public information 
 
In relation to paragraph 1.2, the Forum wishes to clarify that information relating to the under-
taking/obligor should be capable of being sourced from third party sources, for example in-
formation regarding historical price movements third party information vendors or compari-
sons across sectors. However it should also be further clarified that the issuer's responsibility 
for information published by the undertaking/obligor or a third party source should be limited 
to accurately reproducing, extracting or summarising such information. 
 
 
4 Valuations (paragraph 2.2.16) 
 
It is noted that the Feedback statement made clear that CESR “considers it appropriate to 
require a valuation report” where a material portion of the assets are backed by real property.  
ESF agrees with this in principle.  However, the exception to this requirement contained in the 
second paragraph of 2.2.16 does not make clear (as we assume is intended) that in certain 
circumstances this requirement is not to apply where there are multiple properties.  Accord-
ingly, it is proposed that the second paragraph reads “Compliance with this disclosure is not 
required if there are five or more properties, in which case the disclosure required by para-
graph 2.2.6 shall be sufficient”.   
 
 
5 Annex G:  requirement for auditing of special purpose vehicle/display documents 
 
5.1 In relation to paragraph 3.4 of this Annex ESF considers an audit report should not be 

required in relation to a special purpose vehicle where this would not otherwise be re-
quired in the jurisdiction of its incorporation. 

 
5.2 It is noted that paragraph 2.6 has been amended so as to delete a number of the 

documents originally required to be displayed, which is welcomed by ESF.  With re-
spect to the documents to be displayed as indicated in paragraph 2.6, the Forum 
generally supports the possibility of inspecting such relevant documents. However, 
the wording at the end of the paragraph requiring the issuer to provide an indication 
of where the “documents concerning the issuer” may be inspected could have the ef-
fect of widening the display requirement to all documents mentioned in the prospec-
tus.  It is assumed that this is unintentional.  The meaning of these words should be 
clarified by inserting the words “these above mentioned” before the word “documents” 
in the first line of this last sentence of paragraph 2.6 and by adding the word “registra-
tion” before document in the second line of the same sentence. 

 
Given the specific nature of the comments provided and their importance to the continued 
viability of the securitisation markets in Europe, we would welcome discussing any questions 
or issues you would like to raise in a meeting with senior market participants either at our of-
fices in London or at CESR’s offices in Paris. 
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Please feel free to contact Scott-Christopher Rankin at +44.20.77 43 93 00. 
 
Yours sincerely,  
 
 

 
 
Anthony Smith-Meyer 
Chairman, European Securitisation Forum 
(Fortis Bank)  
 
 

 
Gerwin Scharmann 
Co-Chair, ESF Market Standards and Practices 
Subcommittee 
(Bankgesellschaft Berlin) 
 
 

 
 
Scott-Christopher Rankin 
Executive Director, European Securitisation Forum 
Head of Bond Market Association European Office 
 
 
 
 

 
 

 
 
Jean-François Despoux 
Vice Chairman, European Securitisation Forum 
(Société Générale) 
 

 
 
Joe Smallman 
Co-Chair, ESF Market Standards and Practices 
Subcommittee 
(GMAC RFC Europe Limited) 
 
 
 
 
 
 
 
 
 

 
cc  Dr. Alexander Schaub, Director General for Competition, European Commission  

David Wright, Director, Financial Markets, DG Internal Markets, European Commission 
Jochen Sanio, Präsident, Bundesanstalt für Finanzdienstleistungsaufsicht 
Sir. Howard Davies, Chairman, Financial Services Authority 
Luigi Spaventa, Presidente, Commissione Nazionale per le Societá e la Borsa 
Michel Prada, Chairman, Commission des Opérations de Bourse 
Blas Calzada Terrados, Presidente, Comisión Nacional del Mercado de Valores 
Fernando Texeira Dos Santos, Chair, Experts Group on Prospectuses  
Mike Duignan, Chairman, CESR Registration Group 
 
Members of the ESF Executive Committee 
Members of the ESF Market Standards and Practices Subcommittee 
Members of the ESF Legal Regulatory and Capital Subcommittee 
Members of the ESF Commercial Mortgage Securitisation Subcommittee 
Members of the ESF Investors Task Force 
Members of the ESF/ISDA Synthetic Task Force 
Members of the ESF Securitisation Market Data Task Force 

      Marco Angheben, Staff Advisor, European Securitisation Forum 
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